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Executive Summary

The number of incoming cases fell compared to the previ-
ous year to 21 (29 in the previous year). The number of or-
dinary proceedings decreased (13, 22 in the previous year),
while the number of summary proceedings remained vir-
tually unchanged (8, 7 in the previous year).

During the reporting year, the Federal Patent Court han-
dled 30 ordinary proceedings, of which seven were settled
and 15 terminated by judgment. Eight proceedings were
declared groundless. A total of ten summary proceedings
were disposed of during the reporting year, of which one
was settled, one was declared groundless and eight were
terminated by judgment. The number of cases pending by
the end of the year was practically halved due to the high
number of cases settled and the simultaneous decline in
Incoming cases (21, 39 in the previous year).

Income rose to an all-time high of CHF 1,051,936
(CHF 965,741 in the previous year). This improved the
Federal Patent Court’s coverage ratio from 54.4% to an all-
time high of 60% despite expenses remaining largely the
same (CHF 1,753,918, CHF 1,776,342 in the previous
year).
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Annual Report of the Federal Patent Court 2019

St. Gallen, 1 February 2020
Ms President
Distinguished members of the National Council and the Council of States

In keeping with article 3 paragraph 3 of the Patent Court Act, we hereby submit the pre-
sent Annual Report covering our activities in 2019.

Please accept, Ms President, distinguished members of the National Council and the
Council of States, the assurances of our highest consideration.

On behalf of the Federal Patent Court
President: Mark Schweizer

First Court Clerk: Susanne Anderhalden
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Caseload

By the end of 2019, 20 ordinary and no
summary proceedings were pending at
the Federal Patent Court (37 and 2 in the
previous year).

The number of incoming cases de-
creased compared to the previous year
to 21 (29 in the previous year). The
number of ordinary proceedings declined
(13, 22 in the previous year), while the
number of summary proceedings re-
mained virtually unchanged (8, 7 in the
previous year). A clear reason for the
decline cannot be identified. Due to the
economic importance of summary pro-
ceedings (generally involving preliminary
measures to prohibit the sale of a given
product, mostly pharmaceuticals), these
proceedings are handled with practically
the same level of intensity as ordinary
proceedings, which results in a corre-
spondingly high processing workload for
the court.

During the reporting year, the Federal
Patent Court disposed of 30 ordinary
proceedings (23 in the previous year), of
which 7 were settled (5 in the previous
year), 8 were declared groundless (13 in
the previous year) and 15 were termi-
nated by judgment (5 in the previous
year). 7 out of 15 judgments were ap-
pealed to the Federal Supreme Court
(for 3 judgments that were made in De-
cember, the period for appeal is still on-
going). One appeal was rejected, one
was declared groundless by the Federal
Supreme Court, and five are still pend-
ing. Of the two appeals against judg-
ments in 2018 that the Federal Supreme
Court decided on in the reporting year,
one was approved and one was reject-
ed.

A total of ten summary proceedings were
disposed of during the reporting year (6
in the previous year), of which one was
settled (2 in the previous year), eight
were terminated by judgment (4 in the
previous year) and one was declared

groundless. One judgment was appealed
to the Federal Supreme Court and the
appeal is still pending.

Non-permanent judges

The system of non-permanent judges
with legal and technical training still
proves to be extremely effective. The
possibility of composing panels of quali-
fied legal and technical experts from a
given field ensures that these panels are
highly competent and able to dispose of
technically complex cases in an appro-
priate amount of time and at reasonable
costs.

The President recused himself on nu-
merous cases that were disposed of in
the reporting year by judgment. There-
fore, the compensation to the non-
permanent judges who took over the
management of the proceedings in these
cases was around CHF 140,000 above
the long-term average. The extraordinari-
ly high number of cases terminated (40),
of which 23 were disposed of by judg-
ment, shows that the Court can cope
well with the recusals. A steep decline in
cases where the President has to recuse
himself is anticipated for 2020.

Languages

During the reporting year, eleven of the
ordinary proceedings submitted to the
Federal Patent Court were handled in
German, two cases in French. In the
summary proceedings, German was
used in six cases, French in two cases.
There were no cases in ltalian; however,



in one case the defendant used the Ital-
ian language. In four ordinary proceed-
ings and three summary proceedings, lit-
igants mutually agreed to invoke the le-
gal right conferred upon them by the
Federal Patent Court Act to use English
in submissions and hearings instead of
an official language of Switzerland. Par-
ties clearly show great interest in plead-
ing their cases in English. This can be
explained by the fact that English is the
working language used not just by many
foreign companies involved in court cas-
es here but also by the R&D and patent
divisions of a number of Swiss compa-
nies, and that frequently the main prior
art documents are also in English.

Administrative office

When the Federal Patent Court needs to
conduct proceedings away from St.
Gallen, the cantons where the proceed-
ings are to be held provide the hearing
rooms. An instructional hearing and a
main hearing were held in the courtroom
of the Hotel de Ville in Neuchéatel during
the reporting year. This was greatly ap-
preciated by the parties, who were
based in the French-speaking part of
Switzerland. Further instructional hear-
ings also took place in Zurich.

Finances

The staff continues to comprise two of-
fice employees (equivalent to a com-
bined work week percentage of 130%)
and two clerks (equivalent to a combined
work week percentage of 100%). The
second court clerk, whose main role is
as court clerk in Division Il of the Federal
Administrative Court, is brought in on a
case-by-case basis when required.

Premises

The office space of the Federal Patent
Court, like the hearing rooms that the
Federal Administrative Court shares with
the Federal Patent Court, serve their in-
tended purpose; there is no need to
change the current arrangements.

The profit and loss statement of the
Federal Patent Court shows stable ex-
penditure of CHF 1,753,918 (previous
year CHF 1,776,342) and an increased
income (before payments from the Swiss
Federal Institute of Intellectual Property)
of CHF 1,051,936 (previous year
CHF 965,741). The increased income is
attributed to the numerous terminations
of proceedings that led to increased in-
come from court fees.

The remaining amount to be covered by
the IPI according to Article 4 PatCA has
been reduced to CHF 701,982, and is
therefore around 13% lower than in the
previous year (CHF 810,600). The Fed-
eral Patent Court's coverage ratio
reached a record high of 60% (54.4% in
the previous year). Since it is not to be
expected that the number of terminations
in 2020 will be as high as in the reporting
year, a decrease in income from court
fees and a correspondingly lower cover-
age ratio can be expected for 2020.



Investigation of the Parlia-
mentary Control of the Ad-
ministration into the distribu-
tion of work in the federal
courts

On 17 June 2019, the President met Ms
Marion Baud-Lavigne from the Parlia-
mentary Control of the Administration to
discuss the distribution of work in the
Federal Patent Court. Ms Baud-Lavigne
was provided with copies of the re-
sources used. Specifically, these include
a table that shows the professional quali-
fications of the non-permanent judges
with technical training, as well as a regu-
larly updated table that shows how often
each judge has already been acting as
judge.

Cooperation

The Federal Patent Court greatly appre-
ciates the support that it received in su-
pervisory meetings with the Federal Su-
preme Court in Lucerne on 1 April and in
St. Gallen on 31 October. As in previous
years, cooperation with the Federal Ad-
ministrative Court went very smoothly at
all levels.



Statistics

Number and type of case

Action taken
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Infringement of patent without counter-claim of nullity of patent 15 7 12 10
Nullity of patent without counter-claim of infringement of patent 10 2 8 4
Infringement and nullity of patent 8 0 7 1
Right to a patent 2 3 2 3
Claim 0 0 0 0
Other 2 1 1 2
Total 37 13 30 20
Summary proceedings
Injunction/safeguarding of interests 2 7 9 0
Description 0 0 0 0
Seizure 0 0 0 0
Evidence secured 0 0 0 0
Description and evidence secured 0 0 0 0
Other 0 1 1 0
Total 2 8 10 0
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Swiss patents (incl. supplementary 5 3 7 1
protection certificates)
European patents (incl. supplementary 30 50 59 21
protection certificates)
Others (applications, other national patents) 0 1 0 1
Total* 34 54 65 23

* in some cases, European and Swiss patents in same protective letter
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Outcome of proceedings
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* including due to withdrawal of action or
acknowledgement of action



Cases by language of proceedings in 2019
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*including 23 cases where English was used during proceedings (4 ordinary proceeding, 3 summary proceedings, 16 protective briefs)

Approach used to settle cases in 2019 (regular proceedings)

Case declared groundless; 8; 27%

Case terminated by judgment;...

Case settled by compromise; 7; 23% ———

Total 30 100%
Approach used to settle cases in 2019 (summary proceedings)
Case declared groundless; 1; 10%
Case settled by compromise; 1; 10% 3
Case terminated by judgment; 8;
80%
Total 10 100%
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Cases by technical field

Regular proceedings

IPC-H Electronics; 1; 8% —

IPC-G Physics; ;8% ————— IPC-A Human necessities (incl. Pharmaceuticals); 5; 38%

IPC-F Mechanical engineering; lighting; heating; 1; 8% —

IPC-E Fixed constructions (incl. construction, earth drilling,
mining); 1; 8%

IPC-C Chemistry; metallurgy; 2; 15%

IPC-B Performing operations; transporting; 2; 15%

Summary proceedings

IPC-F Mechanical engineering; lighting;
heating; 1; 13%

1PC-D Textil 1 13% IPC-A Human necessities (incl. Pharmaceuticals); 5; 62%
-D Textiles; paper; 1; T

IPC-C Chemistry; metallurgy; 1; 12%

Protective briefs

IPC-E Fixed constructions (incl. construction, earth drilling, mining); 2; 4%

IPC-G Physics; 2; 4%
IPC-C Chemistry; 3;5% “

IPC-B Performing operations; transporting; 4; 7%

IPC-A Human necessities (incl. Pharmaceuticals); 43; 80%
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IPC-A Human necessities  IPC-B Performing operations; IPC-C Chemistry; metallurgy IPC-D Textiles; paper IPC-E Fixed constructions IPC-F Mechanical IPC-G Physics
(incl. Pharmaceuticals) transporting (incl. construction, earth  engineering; lighting; heating
drilling, mining)
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IPC = International Patent Classification
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Cases by intellectual property rights
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Other (applications/other national
patents); 1; 6% Swiss patents (incl. supplementary
protection certificates); 4; 25%
p patents (incl. |
protection certificates); 11; 69%

Total* 13
Summary proceedings
Swiss patents (incl. supplementary
k protection certificates); 1; 11%
Other (applications/other national
patents); 2; 22%
European patents (incl. supplementary
protection certificates); 6; 67%
Total* 8
Protective briefs
Swiss patents (incl. supplementary
protection certificates); 3; 5%
Other (applications/other national
patents); 1; 2%
European patents (incl. supplementary
protection certificates); 50; 93%
Total* 54
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protection certificates) protection certificates)
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* some cases related to both a Swiss and European and/or other patent
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Duration of cases

Cases terminated Cases still pending

Regular proceedings

Total cases settled in

1to 3 months

4 to 6 months

7 to 12 months

1to2years

over 2 years

Total cases still

pending at the end of

2019

Infringement of patent without counter-claim of nullity of patent

Nullity of patent without counter-claim of infringement of patent
Infringement and nullity of patent

Right to a patent

Claim

Other

— [1to 3 months

o

o |4 to 6 months

N

»~ |7 to 12 months

~ |1to2years

w

w |over 2 years

oo r p

[

[N

N

w

N

[N)

=
o

N O WRA

Total

Summary proceedings

»|lo o oo

slo 000

®[lk O R, N

oo o o w

N|lo o » O O

Bk OO OR

vlo o r O R

oo o r kLN

w|lk o o o o

Injunction/safeguarding of interests
Description

Seizure

Evidence secured

Description and evidence secured
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Total

Average duration of cases
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Regular proceedings

Cases terminated

Average duration (days)

Cases still pending

Average duration (days)

Infringement of patent without counter-claim of nullity of patent 436 402
Nullity of patent without counter-claim of infringement of patent 639 390
Infringement and nullity of patent 689 684
Right to a patent 596 293
Claim 0 0
Other 363 604
Average 557 418
Summary proceedings
Injunction/safeguarding of interests 105 0
Description 0 0
Seizure 0 0
Evidence secured 0 0
Description and evidence secured 0 0
Other 157 0
Average 110 0
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Approach used to terminate case (panel of judges/decision)
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Regular proceedings 5 = i 3 L < I & > 2
Infringement of patent without counter-claim of nullity of patent 7 3 2 0 12 3 5 8
Nullity of patent without counter-claim of infringement of patent 4 4 0 0 8 2 5 7
Infringement and nullity of patent 3 4 0 0 7 1 3 4
Right to a patent 1 0 1 0 2 1 1 2
Claim 0 0 0 0 0 0 0 0
Other 0 0 1 0 1 0 0 0
Total 15 11 4 0 30 7 14 21

Summary proceedings

Injunction/safeguarding of interests 6 3 0 0 9 4 4
Description 0 0 0 0 0 0 0
Seizure 0 0 0 0 0 0 0
Evidence secured 0 0 0 0 0 0 0
Description and evidence secured 0 0 0 0 0 0 0
Other 1 0 0 0 1 0 0
Total 7 3 0 0 10 4 4
Overall total 22 14 4 0 40 7 4 14 25
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